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Before Wlters, Grendel and Kuhl ke, Adm nistrative
Trademar k Judges.

Opi nion by Grendel, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register
of the mark THE ALTA GROUP (in standard character form

CGROUP di sclained) for services recited in the application
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as “business consulting services provided to the equi pnent
financing and | easing industry.”?

The Trademark Exam ning Attorney has issued a final
refusal to register applicant’s mark, on the ground that
the mark, as applied to applicant’s recited services, so

resenbl es the mark ALTA RESOURCES and design as depicted

bel ow,

Alta Re/s\ources

previously registered on the Principal Register (with a

di scl ai mer of RESOURCES) for services recited in the
registration as “business services, nanely providing

busi ness consul tation, business networking, business

per sonnel and busi ness specialist services in the fields of
custoner acquisition, custonmer service, custoner
managenent, data managenent, shipping, marketing and sal es
for commercial businesses, excluding business consulting

services in the field of equipnent financing and | easing.”?

! Serial No. 76563783, filed December 8, 2003. The application
is based on use in comerce, and May 18, 1993 is alleged in the
application as the date of first use of the mark anywhere and the
date of first use of the mark in comerce.

2 Regi stration No. 2463521, issued June 27, 2001.
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Appl i cant has appealed the final refusal. Applicant
and the Trademark Exam ning Attorney have filed main appeal
briefs. Applicant did not file a reply brief, nor did
appl i cant request an oral hearing. The evidence of record
on appeal consists of printouts of fifteen third-party
regi strations submtted by the Trademark Exam ning
Attorney, and a printout of pages from applicant’s website,
subm tted by applicant.

Qur |ikelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the
factors set forth inlnre E. |. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
considering the evidence of record on these factors, we
keep in mnd that “[t]he fundanental inquiry mandated by
82(d) goes to the cunulative effect of differences in the
essential characteristics of the goods and differences in
the marks.” Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

We turn initially to the first du Pont factor, i.e.,
whet her applicant’s mark, THE ALTA GROUP, and the cited
regi stered mark, ALTA RESOURCES and design, are simlar or
dissimlar when conpared in their entireties in terns of

appear ance, sound, connotation and commerci al i npression.
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The test is not whether the marks can be distingui shed when
subj ected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar in terns of their

overall commercial inpression that confusion as to the
source of the goods offered under the respective marks is
likely to result. The focus is on the recollection of the
average purchaser, who normally retains a general rather
than a specific inpression of trademarks. See Sealed Ar
Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975).
Furthernore, although the marks at issue must be consi dered
intheir entireties, it is well-settled that one feature of
a mark may be nore significant than another, and it is not

i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Cir. 1985).

First, we find that the word ALTA is the dom nant
feature in the commercial inpression created by each of the
mar ks at issue. The word GROUP in applicant’s mark, and
the word RESOURCES in the cited registered nmark, are
descriptive and disclained, and they contribute relatively
|l ess to the comrercial inpressions of the respective marks.
Li kewi se, the design feature in the registered mark is of

| ess significance to the mark’s comercial inpression than
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is the word ALTA, and its presence in the cited registered
mar kK does not suffice to distinguish the marks. See In re
Chat ham I nternational Inc., 380 F.2d 1340, 71 USPQ2d 1944
(Fed. Cr. 2004); Inre El Torito Restaurants Inc., 9
USPQ2d 2002 (TTAB 1988); and In re Appetito Provisions Co.,
3 USPQd 1553 (TTAB 1987).°3

In terns of appearance, sound, connotation and over al
comercial inpression, we find that the simlarity between
the marks which results fromthe presence of the word ALTA
in both marks outwei ghs the mnor points of dissimlarity
between the marks, i.e., the different descriptive words
CGROUP and RESOURCES in the respective marks, and the
presence of the design elenment in the cited registered
mark. Viewing the marks in their entireties, we find that
they are simlar because the dom nant feature of both marks
is the distinctive word ALTA.

W turn next to the second and third du Pont factors,
i.e., the simlarity or dissimlarity of the respective
services, and the simlarity or dissimlarity of the trade
channel s and cl asses of purchasers for the respective

purchasers. W nust nmake our determ nations under these

3 Applicant contends that its mark always is displayed with a
design feature of its own. However, our deternination nust be
made on the basis of the mark as it appears in the application,
whi ch includes no such design feature.
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factors based on the services as they are recited in the
application and registration, respectively. See In re
El baum 211 USPQ 639 (TTAB 1981).

Applicant’s services are “business consulting services
provided to the equi pnent financing and | easing industry.”
Registrant’s recitation of services also includes “business

consulting services,” but specifically excludes “business
consulting services in the field of equi pnent financing and
| easing.” To that extent, applicant’s trade channels and
purchasers are dissimlar to registrant’s trade channels
and purchasers. However, the other services recited in the
cited registration have no such trade channel or purchaser
[imtations. Registrant’s “business networking, business
per sonnel and busi ness specialist services in the fields of
custoner acquisition, custonmer service, custoner

managenent, data managenent, shi pping, nmarketing and sal es”
are simlar in kind to applicant’s “business consulting
services,” as is evidenced by the third-party registrations
made of record by the Trademark Exam ning Attorney. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993);
and In re Micky Duck Mustard Co. Inc., 6 USPQ2d 1467 (TTAB
1988). Moreover, those services of registrant’s are not

limted as to trade channels or purchasers, and they thus

nmust be presumed to be marketed to and rendered to al
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“commer ci al businesses,” including the sane businesses in
t he equi pnent financing and | easing industry to which
applicant markets its services. These factors support a
finding of |ikelihood of confusion.

Appl i cant has pointed out (in its appeal brief), and
t he Trademar k Exam ni ng Attorney has acknow edged (in her
appeal brief), that applicant owned a previous registration
(Reg. No. 1970744, hereinafter the ‘744 registration) of
the same mark (THE ALTA GROUP) and for the sane services
(“busi ness consulting services in the field of equi pment
financing and | easing”) as those for which it now seeks
registration.®* This ‘744 registration was cancelled (on
February 1, 2003) under Trademark Act Section 8, 15 U.S.C,
81058, due to applicant’s failure to file the required
affidavit of continued use. Applicant notes that this
prior registration was extant when the cited ALTA RESOURCES
regi stration was issued, and that the two registrations
coexi sted on the Register for over one year. Applicant
contends that the cited ALTA RESOURCES mark nost |ikely was
able to be registered only after anendnment of its

recitation of services to specifically exclude the services

* Applicant did not nmake the ‘744 registration of record prior to
appeal or with its appeal brief, but the Tradenmark Exam ning
Attorney has treated it as being of record, and so shall we.
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covered by applicant’s prior ‘744 registration, i.e.,
“busi ness consulting services in the field of equi pnent
financing and | easing.”

In essence, applicant is attenpting to re-register its
mark after having inadvertently allowed its previous
registration to be cancelled. Applicant argues that if the
cited ALTA RESOURCES intervening registration could coexi st
on the Register with applicant’s previous ‘744 registration
for over one year, then it also can coexist with the
regi stration applicant now seeks by its current
application. Although we are not unsynpathetic to this
argunent, we are not persuaded.

That the cited registration was issued over, and
coexisted for atinme with, applicant’s previous ‘744
registration is “a factor which is placed in the hopper
wth other matters which ordinarily are considered in
resol ving the question of |ikelihood of confusion, but
which is not in the |east determ native of said issue.” |In
re Trell eborgs Gumm fabri ks Aktiebolag, 189 USPQ 106, 107
(TTAB 1975). In the nore recent case of In re Kent-
Ganebore Corp., 59 USPQ2d 1373 (TTAB 2001), the Board,
citing the In re Trell eborgs decision, noted as foll ows:

We can only speculate as to why the cited
regi stration issued over applicant’s
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predecessor’s now cancelled registration. 1In

any event, even when one registration issues

over the other and both exist side-by-side for

sone period of tinme (in this case about six

years), that is one elenment ‘which is placed in

the hopper.’ [of the likelihood of confusion

anal ysi s] .
59 USP@2d at 1377. The Board also noted that “[n]either
the Board, nor the Courts, are bound by prior decisions of
Trademar k Exam ni ng Attorneys, and each case nust be
decided on its own nerits on the basis of the record
therein. See In re WIlson, 57 USPQ2d 1863 (TTAB 2001).
See also, Inre Nett Designs Inc., 236 F.3d 1339, 57 USPQd
1564 (Fed. G r. 2001).”

In re Trelleborgs and In re Kent-Ganebore both

i nvol ved the situation at hand here, i.e., the registration
cited as a Section 2(d) bar to registration of the
applicant’s mark was an intervening registration which
i ssued over the applicant’s now cancel | ed previous
registration. 1In both cases, the Board found that a
i keli hood of confusion existed, due to the simlarities
between the applicant’s and intervening registrant’s
respective marks and respective goods or services. W
likewise find in this case that, due to the simlarity

bet ween applicant’s mark THE ALTA GROUP and registrant’s

mar k ALTA RESOURCES and design, and to the simlarity
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bet ween applicant’s and registrant’s respective recited
services, trade channels and purchasers, a |ikelihood of
confusion exists. W have considered the fact that the
cited registration coexisted on the Register with
applicant’s prior ‘744 registration for a period of tine,
but we find that fact to be outweighed, in our |ikelihood
of confusion analysis, by the other du Pont factors which
wei gh markedly in favor of a finding of |ikelihood of
conf usi on.

Finally, applicant argues that it is unaware of any
i nstances of actual confusion between its mark and the
cited registered mark, notw thstandi ng cont enporaneous use
of the two marks for a period of years. However, we cannot
determine on this record that the nature and scope of
applicant’s and registrant’s actual use of their marks have
been such as to have created any neani ngful opportunity for
actual confusion to occur. The absence of actual
confusion, under the seventh du Pont factor, therefore is
count er bal anced by the absence of evidence of any

opportunity for actual confusion to have occurred, under

10
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the eighth du Pont factor.?®

After carefully considering all of the evidence as it
pertains to the relevant du Pont factors, and for the
reasons di scussed above, we find that a |ikelihood of
confusion exists, and that registration of applicant’s mark
is barred under Trademark Act Section 2(d). W have
considered applicant’s argunents to the contrary, but are
unper suaded.

Decision: The refusal to register is affirned.

® W cannot find, on this ex parte record, that the owner of the
cited registration |ikew se is aware of no instances of actual
confusi on having occurred. Nor is there of record a consent
agreenent between applicant and regi strant, which obviously woul d
have been entitled to great weight in our analysis. See, e.g.,
Bongrain International (American) Corporation v. Delice de France
Inc., 811 F.2d 1479, 1 UsSP@d 1775 (Fed. Cir. 1987); In re Kent-
Ganebore Corp., supra.
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